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ABSTRACT | OZET

On 13.09.2018, Decree No. 32 on the Protection of the Value of Turkish Currency was
amended. Subsequently, the communiqués issued based on Decree No. 32 were re-
vised in accordance with the relevant amendment. In this article, how the amend-
ments made in the Decree No. 32 and the communiqués issued based on this Decree
have found a place in the practice of the Court of Cassation has been evaluated sepa-
rately in terms of Civil and Criminal Chambers.

Makalede genel olarak Tiirk Parasi Kiymetini Koruma Hakkinda 32 sayili Karar ve bu
Karar’a dayali olarak cikarilan Tebligler bazinda 13.09.2018 tarihinde bu Karar ve Teb-
ligler’de yapilan degisikligin yiiriirliige girmesiyle meydana gelen degisikligin Yargitay
Hukuk ve Ceza Dairelerinin Kararlarinda nasil yer buldugu oncelikle konu hakkinda kisa
bilgiler verilerek aciklanmaya calhisiimistir.
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I.INTRODUCTION

The regulation dated 13.09.2018 is import-
ant for the implementation of the Decree No.
32 on the Protection of the Value of Turkish
Currency (“Decree”)’. As a matter of fact,
with the introduction of the prohibition of
concluding contracts in foreign currency
or indexed to foreign currency, significant
changes have occurred in terms of contracts
that are frequently encountered in daily life.
It is obvious that an amendment with such
consequences will have an important place
in judicial decisions. In general, the imple-
mentation of the introduced regulation dif-
fers between the Civil and Criminal Cham-
bers of the Court of Cassation. In terms of the
Civil Chambers, the prohibition of conclud-
ing contracts in foreign currency or indexed
to foreign currency is examined in terms of
the nature of the provisions, the scope of
adaptation and exceptions, and in terms of
the Criminal Chambers, the administrative
fines imposed for violating the Law on the
Protection of the Value of Turkish Currency
are examined in terms of whether they are in
compliance with the law.

I. GiRiS

Tuark Parasi Kiymetini Koruma Hakkinda 32
sayili Karar'in (“Karar”)" uygulanmasi baki-
mindan 13.09.2018 tarihli duzenleme 6nem
tasimaktadir. Nitekim dovizle veya dovize
endeksli olarak s6zlesme kurma yasaginin
getirilmesiyle beraber gunluk hayatta sikca
karsilasilan sdzlesmeler bakimindan énemli
degisiklikler meydana gelmistir. Bu tur so-
nuclari olan bir degisikligin yargi kararlarin-
da onemli bir yer tutacagi asikardir. Genel
olarak getirilen duzenlemenin uygulanmasi
Yargitay’'in Hukuk ve Ceza Daireleri acisin-
dan farklilik géstermektedir. Hukuk Dairele-
ri bakimindan dovizle veya dovize endeksli
olarak s6zlesme kurma yasagi; hukumlerin
niteligi, uyarlamanin kapsami ve istisnalari
acisindan incelenmekte, Ceza daireleri aci-
sindan ise genel olarak Turk Parasi Kiymeti-
ni Koruma Kanunu’na muhalefet sebebiyle
verilen idari para cezalarinin hukuka uygun
olup olmadigi bakimindan irdeleme yapil-
maktadir.

I1. APPLICATION OF DE-
CREE NO. 32 FOR THE
CIVIL COURTS

First of all, it will be necessary to briefly men-
tion the amendments made. Article 1 of the
Decree Amending the Decree No. 32 on
the Protection of the Value of Turkish Cur-
rency published in the Official Gazette on
13.09.2018 added subparagraph (g) to Arti-
cle 4 of the Decree No. 32 on the Protection
of the Value of Turkish Currency?

“g) Except for the cases determined by the
Ministry, the contract price and other pay-
ment obligations arising from these contracts
cannot be determined in foreign currency or
indexed to foreign currency in all kinds of
movable and immovable property and real
estate leasing, leasing, including movable
and immovable property purchase and sale,
vehicle and financial leasing, leasing and
employment, service and work contracts be-
tween residents in Turkiye.”

This regulation (Art. 4/g) is a limitation of the
freedom of contract (within the scope of the
Turkish Code of Obligations) introduced by
“Law”. However, the President derives this
authorization from the Law on the Protection
of the Value of Turkish Currency.
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1. HUKUK DAIRELERI BA-
KIMINDAN 32 SAYILI KA-
RAR’'IN UYGULANMASI

ilk olarak yapilan degisikliklerden kisaca
bahsetmek gerekecektir. 13.09.2018 ta-
rihinde Resmi Gazete'de yayinlanan Turk
Parasi Kiymetini Koruma Hakkinda 32 Sayili
Kararda Degisiklik Yapilmasina Dair Karar'in
1. maddesi ile Turk Parasi Kiymetini Koruma
Hakkinda 32 Sayili Karar'in 4’tncu maddesi-
ne (g) bendi eklenmistir%

“g) Turkiye'de yerlesik kigilerin, Bakanlikga
belirlenen haller disinda, kendi aralarindaki
menkul ve gayrimenkul alim satim, tasit ve
finansal kiralama dahil her tarld menkul ve
gayrimenkul kiralama, leasing ile is, hizmet
ve eser sOzlesmelerinde sézlesme bedeli ve
bu sézlesmelerden kaynaklanan diger éde-
me yukamlualakleri déviz cinsinden veya do-
vize endeksli olarak kararlastirlamaz”.

S6z konusu duzenleme (m.4/g), sbzlesme
ozgurlugunun (Turk Borglar Kanunu kapsa-
minda) “Kanun” ile getirilmis bir sinirlamasi-
dir. Zira Cumhurbaskani bu yetkiyi Turk Pa-
rasi Kiymetini Koruma Hakkinda Kanun’dan
almaktadir.
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The Regulation firstly prohibits the determi-
nation of the contract price in foreign curren-
cy and foreign currency indexed for certain
contracts and persons. In addition, it is stip-
ulated that the prices of some contracts con-
cluded before the entry into force of the regu-
lation must be re-agreed in Turkish currency.

Provisional Article (8) added to the Decree
No. 32 with Article 2 of the Amending Decree
reads as follows: “Within thirty days from the
date of entry into force of subparagraph (2) of
Article 4 of this Decree, the prices specified in
the said subparagraph and agreed in foreign
currency in the contracts previously conclud-
ed in force, except for the cases determined
by the Ministry; shall be re-determined by
the parties in Turkish Currency.” The Com-
muniqué Amending the Communiqué on
the Decree No. 32 on the Protection of the
Value of Turkish Currency was published
in the Official Gazette dated 06. 10.2018
and numbered 30557. The aforementioned
amendment specifies which contracts will be
subject to this prohibition, as well as its scope
and exceptions.

Although the regulation in Article 8 of the
Communiqué is open to criticism in terms of
systematics, it draws the limits of the prohibi-
tion in general. The relevant article governs
the “prohibition of determining the contract
price and other contractual payment obliga-
tions in foreign currency or foreign currency
value records” as well as the exceptions to
this prohibition for certain types of contracts
and contracting parties.

Duzenleme ile ilk olarak bazi sézlesme ve
kisiler bakimindan doviz ve dovize endeksli
olarak s6zlesme bedeli kararlastirilmasi ya-
saklanmistir. Bunun haricinde duzenleme-
nin yurarluge girmesinden 6nceki zaman
diliminde akdedilen bazi sézlesmelerin be-
dellerinin Turk parasi olarak yeniden karar-
lastinlmasi gerektigi 6ngoralmastar.

Degisiklik yapan Kararin 2. maddesi ile
32 Sayili Karar'a eklenen Gegici madde (8)
“Bu kararin 4'anct maddesinin (2) bendi-
nin yararluge girdigi tarihten itibaren otuz
gun icinde, s6z konusu bentte belirtilen ve
daha 6nce akdedilmis yururlukteki sozles-
melerdeki doviz cinsinden kararlastiriimis
bulunan bedeller, Bakanlikca belirlenen

haller disinda; Turk Parasi olarak taraflarca
yeniden belirlenir” seklinde olup; s6z konu-
su belirlemeye yonelik Turk Parasi Kiymeti-
ni Koruma Hakkinda 32 Sayili Karara iligkin
Teblig'de Degisiklik Yapilmasina Dair Teblig,
06.10.2018 tarihli ve 30557 sayili Resmi Ga-
zete'de yayinlanmistir. Anilan degisiklik ile
hangi sdzlesmeler bakimindan bu yasagin
uygulanacagi, kapsami ve istisnalari belir-
lenmistir.

Tebligin 8. maddesinde yapilan duzenleme
sistematik agidan elestiriye acgik olsa da ya-
sagin genel olarak sinirlarini ¢izmektedir.
ilgili maddede belirli sozlesme tipleri ve be-
lirli s6zlesme taraflaricin “yabanci para veya
yabanci para deger kaydi Uzerinden sozles-
me bedeli ve diger s6zlesmesel 6deme yu-
kumlerini belirleme yasagini” ve bu yasagin
istisnalarini duzenler.

Regarding Decree No. 32, the most frequent-
ly encountered situation in judicial decisions
is about the nature of the provisions. The
doctrine criticizes the opinion of the Court
of Cassation and states that it is legally inac-
curate. Firstly, it will be useful to examine the
approach of the Court of Cassation in terms
of the nature of the judgment.

A. Decree No. 32 on the Pro-
tection of the Value of Turk-
ish Currency and the Nature
of the Provisions in the Com-
muniqué on Decree No. 32 on
the Protection of the Value of
Turkish Currency

In terms of the Decree No. 32 on the Protec-
tion of the Value of Turkish Currency and
the Communiqué on the Decree No. 32 on
the Protection of the Value of Turkish Cur-
rency issued by the Ministry of Treasury
and Finance pursuant to this Decree (“No-
tification”)® and the Law No. 1567 on the
Protection of the Value of Turkish Currency
("Law")4 itis controversial what the sanction
will be in case of violation of the prohibition
of determining the contract price in foreign
currency or indexed to foreign currency. In
a decision of the Court of Cassation, it was
requested to decide on eviction as a result
of an enforcement proceeding filed in for-
eign currency, and it was observed that the
approach of the Court of First Instance, the
Regional Court of Justice and the Court of
Cassation was in the same direction.

Article 3 of the Law contains a special provi-
sion, which stipulates an administrative fine
as the sanction for violation of the general
and regulatory actions to be taken by the
President in accordance with the Law, and
does not mention any other sanction. The
prevailing view in the doctrine is that the
sanction of definitive nullity can be applied
inthe cases listed in the law and that the pro-
visions regarding this sanction should be in-
terpreted narrowly and its scope should not
be increased by broad interpretation®. If there
is a hesitation to apply the sanction of nullity,
it is stated that the interpretation method in
the direction of not being deemed null and
void should be prioritized in order to keep the
transaction alive.

Court of Cassation opinion is not in line with
the prevailing view. In its decisions, the Court
of Cassation generally imposes the sanc-

32 sayili Karar bakimindan Yargi kararlarinda
sik¢a karsilasilan durum hukumlerin niteligi
hakkindadir. Zira doktrinde Yargitay'in goru-
su elestirilmekte ve hukuki agidan isabetsiz
oldugu ifade edilmektedir. Oncelikle huk-
mun niteligi bakimindan Yargitay'in yaklasi-
mini incelemekte fayda vardir.

A. 32 Sayili Turk Parasi Kiy-
metini Koruma Hakkinda
Karar ve Tiirk Parasi Kiymeti-
ni Koruma Hakkinda 32 Sa-
yili Karara iliskin Tebligdeki
Hukimlerin Niteligi

Turk Parasi Kiymetini Koruma Hakkinda 32
Sayili Karar ve bu karar uyarinca Hazine ve
Maliye Bakanligi tarafindan cikarilan Turk
Parasi Kiymetini Koruma Hakkinda 32 Sayili
Karara iliskin Teblig (“Teblig”)® ve Turk Pa-
rasi Kiymetini Koruma Hakkinda 1567 Sayili
Kanun (“Kanun”)* bakimindan Dovizle veya
Dovize Endeksli olarak S6zlesme bedeli ka-
rarlastirma yasagininihlali halinde yaptinmin
ne olacagi hususu tartigmalidir. Yargitay'in bir
kararinda yabanci para Uzerinden acilan bir
icra takibi neticesinde tahliyeye karar veril-
mesi talep edilmis ve bu hususta ilk Derece
Mahkemesi Bolge Adliye Mahkemesi ve Yar-
gitay yaklagiminin ayni dogrultuda oldugu
gorulmastar.

Kanun‘un 3. maddesinde 6zel bir duzenle-
meye yer verilmis olup Kanun dogrultusun-
da Cumhurbaskani’nca yapilacak genel ve
dazenleyici islemlere aykinligin yaptirimi
idari para cezasi olarak belirlenmis ve bunun
haricinde herhangi bir yaptinmdan bahse-
dilmemistir. Doktrindeki hakim gorus kesin
hukamsuzluk yaptirminin kanunda sayilan
hallerde uygulanabilecegi ve bu yaptirima
iliskin huktmlerin daryorumlanmasi ve genis
yorum yontemiyle kapsaminin artirnlmamasi
gerektigi yonundedirs. Eger kesin hukimsuz-
luk yaptinmini uygulamak konusunda tered-
duat olusursa bu bakimdan da igslemin ayakta
tutulmasi icin kesin hukimsuz sayilmama
dogrultusundaki yorum yontemine éncelik
verilmesi gerektigi ifade edilmektedir.

Yargitay'in gorasu hakim gorusle ayni
dogrultuda degildir. Yargitay genel olarak
kararlarinda Karar'a ve Teblig’e aykiri ola-
rak sozlesme kurulmasi durumunda kesin
hukumsuzluk yaptinmini uygulamakta ve
sozlesmeye dayanarak bedel dolayisiyla
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tion of nullity in the event that a contract is
concluded in violation of the Decree and
the Communiqué and does not allow any
claim for consideration based on the con-
tract. However, if the debate on the appro-
priateness of such a sanction is cast aside,
the sanction of nullity mentioned herein may
only be in question in terms of the agreed
consideration. In other words, it cannot be
interpreted that all provisions of the contracts
concluded in violation of the prohibition of
fixing consideration in foreign currency or
indexed to foreign currency will be subject
to the sanction of nullity®.

B. Being Related to Public
Order

In terms of the enforcement and duration
of the Decree, the adaptation provision is
foreseen for the contracts concluded until
the entry into force of the Decree, and the
Communiqué is also excluded from the
scope of the prohibition in terms of overdue
receivables, and in the relevant cases, it is
stated that the parties may claim these rights
before the court, since the determination of
the prices in the contract in foreign currency
or indexed to foreign currency will not con-
stitute a violation of public order. In this re-
gard, the decision of the Court of Cassation
that the objections made in this direction are
not deemed to be grounds for reversal is as
follows:

“..Although itis stated in the decision that the
content of the contract subject to the lawsuit
is not among the contracts within the scope
ofthe communiqué on the Decree No. 32 on
the protection of the value of Turkish Curren-
cy, the said communiqué states that thereis a
prohibition on transactions in foreign curren-
cyin contracts of work...

..the defendant’s objections within the scope
of the communiqué regarding the Decree
No. 32 on the protection of the value of Turk-
ish currency were not deemed acceptable
due to the nature of the contract...”(6. HD., E.
2023/1588 K. 2023/2370 T. 14.6.2023)

The Court of Cassation ruled;

”..12.09.2018 dated Presidential Decree
Amending the Decree No. 32 on the Pro-
tection of the Value of Turkish Currency
published in the Official Gazette dated
12.09.2018, Communiqué Amending the

hak iddia edilmesine musaade etmemek-
tedir. Ancak boyle bir yaptinmin yerindeli-
@i tartismasi bir kenara birakilacak olursa
burada bahsedilen kesin hukumsuzluk
yaptirimi sadece kararlastirilan bedel aci-
sindan s6z konusu olabilecektir. Es deyisle
dovizle veya dovize endeksli olarak bedel
kararlastirma yasagina aykiri olarak kurulan
sozlesmelerin tum hakumlerinin kesin hu-
kumsuzluk yaptirrmina tabi olacagi seklinde
yorumlanamaz®.

B. Kamu Diizenine iligkin
Olma

Karar'in yarurlugu ve sure bakimindan Ka-
rar'in yarurluge girmesine kadar akdedilen
sozlesmeler icin uyarlama hukmu éngoérul-
mus olup bunun haricinde gecikmis ala-
caklar acisindan da Teblig yasak kapsami
disinda tutulmus, ilgili hallerde s6zlesme-
deki bedellerin yabanci para veya yaban-
cl paraya endeksli olarak kararlastirilmasi
kamu duzenine aykinlik teskil etmeyecegi
icin taraflarin mahkeme 6nunde bu hakla-
rini talep edebilecekleri belirtilmistir. Buna
iliskin olarak Yargitay'in bu dogrultuda ya-
pilan itirazlan bozmaya sayan gérmedigine
dair karari su sekildedir:

“..kararda, dava konusu sézlesmenin icerigi-
nin Tark Parasi kiymetini koruma hakkinda
32 sayili karara iliskin teblig kapsamindaki
sézlesmelerden olmadigi belirtilmis ise de,
s6z konusu tebligde eser sézlesmelerinde
dovizle islem yapma yasaginin bulundugu-
nu...

..davalinin Turk parasi kiymetini koruma hak-
kinda 32 sayili karara iliskin teblig kapsamin-
daki itirazlar s6zlesmenin niteligi itibariyle
kabule sayan goérulmemistir...” (6. HD., E.
2023/1588 K. 2023/2370 T. 14.6.2023).

Yargitay ilgili kararinda;

”..12.09.2018 tarihli Resmi Gazete'de yayin-
lanan Turk Parasi Kiymetini Koruma Hakkin-
da 32 Sayili Kararda Degisiklik Yapilmasina
Dair Cumhurbaskani Karari, 06.10.2018 ta-
rihli Resmi Gazete'de Yayinlanan Turk Parasi
Kiymetini Koruma Hakkinda 32 Sayili Karara
iliskin Teblig'de Degisiklik Yapilmasina Dair
Teblig, 16.11.2018 tarihli Turk Parasi Kiyme-
tini Koruma Hakkinda 32 Sayili Karara lliskin

Communiqué on the Decree No. 32 on the
Protection of the Value of Turkish Curren-
cy published in the Official Gazette dated
16.11.2018, the Communiqué on the Amend-
ment to the Communiqué on the Decree No.
32 on the Protection of the Value of Turkish
Currency, the Announcement ofthe Ministry
of Treasury and Finance dated 13.10.2020
and the current legal legislation, in which it
is explained how to determine the contract
price in foreign currency, Article 26 of the
TCO; “The parties may freely determine the
content of a contract within the limits stipu-
lated by law.” and in Article 27/1 of the same
law; it is regulated that contracts that are
contrary to the mandatory provisions of the
law, morality, public order, personal rights
orwhose subject matter is impossible will be
null and void, with the amendment made in
2018 in the legislation put into force in order
to protect the value of the Turkish currency,
it is aimed to protect the economic public or-
der by limiting the freedom to make contracts
in foreign currency and indexed to foreign
currency, and this situation should be taken
into consideration by the courts ex officio,
..”(12. HD., E. 2023/2188 K. 2023/3418 T.
16.5.2023).

The Court of Cassation considered the rel-
evant regulation as a matter of public order
and ruled that it should be applied ex officio.
As it can be seen, the Court of Cassation
considers the amendment to be related to
economic public order and subjects it to the
sanction of final nullity pursuant to the TCO.

In another decision in the same direction, the
Court of Cassation referred to the provisions
on how to determine the price in the event
that the contracts are within the scope of the
prohibition in the context of the Communi-
qué, and then, by referring to Articles 26 and
27 of the TCO, reversed the decision of the
Court of First Instance that the reasons that
could not be raised as an objection to the en-
forcement proceedings would not be taken
into consideration in the court, and decid-
ed that the regulation should be taken into
consideration ex officio by the court since it
concerns the economic public order:

“..When the above-mentioned legal regula-
tions are evaluated as a whole, in the concrete
case, it is understood that a fixed-term lease
agreement was signed between the parties
between 30/12/2010-30/12/2020, it was
agreedto pay the contract price as 50.000 Eu-
ros each year, upon the extension of the con-
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Teblig'de Dedisiklik Yapilmasina Dair Teblig,
Hazine ve Maliye Bakanligi'nin 13.170.2020
tarihli Duyurusu ve meri yasal mevzuat kar-
sisinda doviz cinsinden sézlesme bedelinin
ne sekilde belirleneceginin aciklandigi,
TBK’nin 26°nci maddesinde; “Taraflar, bir
sézlesmenin icerigini kanunda éngoralen
sinirlaricinde 6zgurce belirleyebilirler.” hiik-
muneyer verilmekle ayni kanunun 27/1. mad-
desindeise; kanunun emredici hikumlerine,
ahlaka, kamu duzenine, kisilik haklarina ayki-
r veya konusu imkansiz olan sézlesmelerin
kesin hukdmsuz olacaginin diuzenlendigi,
Turk parasinin kiymetinin korunmasi ama-
ciyla yararlalage konulan mevzuatta 2018
yilinda yapilan degigiklik ile déviz cinsinden
ve ddvize endeksli olarak s6zlesme yapma
ozgarlugune sinirlama getirilmekle ekono-
mik kamu dizeninin korunmasinin amacg-
landigi, bu durumun mahkemelerce resen
dikkate alinmasi gerektigi,..” (12. HD., E.
2023/2188 K. 2023/3418 T. 16.5.2023) be-
lirterek ilgili duzenlemeyi kamu duzeninden
saymis ve re'sen uygulanmasi gerektigine
hukmetmistir. Goraldugu Uzere Yargitay ge-
tirilen degisikligi ekonomik kamu duzenine
iliskin gérmekte ve TBK uyarinca kesin hu-
kumsuzluk yaptirimina tabi tutmaktadir.

Aynidogrultuda bir bagka karar olarak Yargi-
tay Teblig baglaminda sozlesmelerin yasak
kapsaminda olmasi durumunda bedelin
nasil belirlenecegine yonelik huktimlere
deginmis ardindan TBK m. 26 ve 27'ye atif
yaparak icra takibine itiraz olarak ileri sura-
lemeyen sebeplerin mahkemede dikkate
alinmayacagina yonelik verilen ilk Derece
Mahkemesi kararini bozmus ve dizenleme-
nin ekonomik kamu duzeniniilgilendirdigin-
den mahkemece re’sen dikkate alinmasina
karar vermistir:

“..Yukarida bahsedilen yasal diuzenleme-
ler batan olarak dederlendirildiginde so-
mut olayda, taraflar arasinda 30/12/2010-
30/12/2020 tarihleri arasi belirli sureli kira
sézlesmesiimzalandigi, sézlesme bedelinin
her yil 50.000 Euro olarak 6denmesi karar-
lastinildigi, sézlesme suresinin taraflarca
uzatilmasi Gzerine kiraya veren alacaklinin
31/12/2020-30/12/2021 tarihli kiradénemin-
den eksik kalan 15.687,12 Euro kira alacagdi-
nin 6denmesini talep ettigi taraflar arasinda
kira bedelinin 6denmesi konusunda muta-
bakata varilmadigi anlasilmaktadir.

O halde mahkemece iiK’'nun 63. maddesi
uyarinca icra dairesinde ileri surulmeyen
sebeplerin yargilamada dinlenemeyecegdin-
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tract period by the parties, the lessor creditor
requested the payment of the rent receivable
of 15.687,12 Euros missing from the lease pe-
riod dated 31/12/2020-30/12/2021, and it is
understood that the parties did not reach an
agreement on the payment of the rent.

In that case, the reasoning that the court
cannot examine the foreign currency in-
dexed rent subject to the proceedings since
the reasons that are not put forward in the
execution office cannot be heard in the
proceedings pursuant to Article 63 of the
Enforcement and Bankruptcy Law is erro-
neous. While this change related to public
order should be evaluated and a decision
should be made according to the result
to be formed..”(12. HD., E. 2022/6469 K.
2022/9954 T. 6.10.2022)

Although the Court of Cassation states that
the prohibition introduced by the Decree
No. 32 concerns the economic public or-
der and applies the provisions of Article 26
of the TCO on the content of contracts and
Article 27 of the TCO on the nullity of pro-
visions contrary to public order, this does
not result in the complete annulment of the
contract. As a matter of fact, pursuant to Ar-
ticle 27/2 of the TCO, the invalidity of some
provisions of the contract shall not affect the
validity of the others. In this respect, in the
context of the Decree, in cases where the
contract price is required to be converted
into Turkish Currency, only the provisions
of the contract listed in the context of price
and other payment obligations shall be at-
tributed invalidity’. In the decision of the
Court of Cassation upholding a decision of
the Court of First Instance in this respect,
the Court of First Instance stated as follows:

“..Although the defendant debtor has
claimed that the lease agreement has be-
come invalid within the scope of Provisional
Article 8 of the Decree No. 32 on the Protec-
tion of the Value of Turkish Currency at the
stage of the lawsuit, Provisional Article 8 of
the aforementioned decision will not give
the defendant debtor the right to use the im-
movable subject to the contract as a tenant
without making any rent payment, and if the
defendant party claims that the arrangement
regarding the rental price is invalid pursuant
to the aforementioned decision, he must pay
the rental price determined by him based on
objective principles to the defendant cred-
itor, However, the defendant only asserts
the invalidity of the arrangement regarding

den takibe konu dovize endeksli kira bedeli
konusunda inceleme yapilamayacagi gerek-
cesi hatalidir. Kamu duzeni ile ilgili bu degi-
sikligin degerlendirilmesiile olusacak sonu-
cagore karar verilmesi gerekirken...” (12. HD.,
E. 2022/6469 K. 2022/9954 T. 6.10.2022)

Her ne kadar Yargitay, 32 sayili karar ile uy-
gulamaya konulan yasagin ekonomik kamu
duzenini ilgilendirdigini soylese ve bu hu-
susta TBK m. 26’daki s6zlesmelerin icerigi
kismina ve m. 27'deki kamu duzenine aykiri
hukumlerin kesin hukimsuz olduguna dair
hakumleri uygulasa da bu so6zlesmenin ta-
mamen ortadan kalkmasi sonucunu dogur-
mamaktadir. Nitekim TBK m. 27/2 uyarinca
sozlesmenin bir kisim hukamlerinin gecersiz
olmasi digerlerinin gecerliligini etkilemeye-
cektir. Bu acidan Karar baglaminda s¢zles-
me bedelinin Turk Parasina ¢evrilmesi gere-
ken hallerde s6zlesmenin sadece bedel ve
diger 6deme yukumlulukleri baglaminda
sayillan hukumlere gecersizlik atfedilecek-
tir’. Yargitay’in bu dogrultuda verilmis bir
ilk Derece Mahkemesi kararini onayladigi
kararinda ilk Derece Mahkemesi'nin ifadesi
su sekildedir:

“..davall bor¢clu her ne kadar dava asama-
sinda Turk Parasi Kiymetini Koruma Hak-
kinda 32 Sayili Kararin Gegici 8. maddesi
kapsaminda kira s6zlesmesinin gecersiz
hale geldigi iddiasinda bulunmus ise de,
bahsi edilen kararin gecici 8.maddesinin
davali borg¢luya herhangi bir kira 6demesi
yapmaksizin sézlesmeye konu tasinmazi
kiraci olarak kullanma hakkini vermeyece-
gi, davali taraf bahsini ettigi karar uyarinca
kira bedeline iliskin duzenlemenin gecersiz
oldugu iddiasinda ise kendisince objektif
esaslara dayali olarak belirledigi kira bede-
lini davaci alacakliya 6demesi gerektigi, an-
cak davali tarafin yalnizca kira bedeline dair
duzenlemenin gecersizligini ileri sartup, ne
icra dosyalarina sundugu itirazlarinda ne de
mahkemeye sunmus oldugu cevap dilekce-
sindeki ve durusmalarda bulundugu sézlu
beyanlarinda takibe konu edilen aylara ilis-
kin kira 6demelerine yénelik olarak kanunun
aradigi sekilde noterlikge re’sen tanzim veya
imzasi tasdik edilmis veya alacakli tarafindan
ikrar olunmus bir belgeyi ortaya koyamadi-
gi..” (12. HD., E. 2023/2761 K. 2023/2950 T.
2.5.2023).

Yargitay'in kamu duzeni konusundaki icti-
hatlari istikrar kazanmis olup ayni sebeple
olusan uyusmazliklar bakimindan kamu
duzeninden taviz vermemektedir. Bu hu-

the rental fee, and neither in its objections
to the execution files, nor in its reply petition
submitted to the court, nor in its oral state-
ments in the hearings, it has not been able
to present adocument that has been issued
ex officio by the notary public or whose sig-
nature has been certified or acknowledged
by the creditor as required by the law for the
rental payments for the months subject to
the proceedings...”(12. HD., E. 2023/2761 K.
2023/2950 T. 2.5.2023).

The Court of Cassation jurisprudence on
public order has stabilized and does not
compromise on public order in disputes
arising for the same reason. Another deci-
sion in this regard is as follows: (12. HD., E.
2023/3250 K. 2023/3755 T. 29.5.2023).

As another issue, the determination of the
scope of the prohibition is also included in
the decisions of the Court of Cassation.Ina
Court of Cassation decision, the price part
of the bill of exchange, which was signed
and delivered to the creditor in blank, was
filled in foreign currency and enforce-
ment proceedings were initiated based on
this. The Court of First Instance ruled that
there was no legal impediment to the en-
forcement proceedings based on the bill
of exchange whose price was determined
in foreign currency. Subsequently, this de-
cision was upheld by the Regional Court
of Justice and the Court of Cassation. In
general, it should be mentioned that pursu-
ant to subparagraph 21 of Article 8 of the
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susta bir diger karar da sudur: (12. HD., E.
2023/3250 K. 2023/3755 T. 29.5.2023).

Bir diger husus olarak yasagin kapsaminin
ne sekilde belirlenecegi de Yargitay karar-
larinda yer almaktadir. Bir Yargitay kararinda
alacakliya imza atilarak ve bos olarak teslim
edilen senedin bedel kismi yabanci para
Uzerinden doldurulmus ve buna dayali ola-
rak icra takibi baslatilmistir. Bunun Uzerine
acilan takibin iptali davasinda ilk Derece
Mahkemesi bedeli yabanci para olarak be-
lirlenmis kambiyo senedine dayali olarak ta-
kip yapilmasinda yasal olarak herhangi bir
engel bulunmadigina hukmetmistir. Sonra-
sinda bu karar Bolge Adliye Mahkemesi ve
Yargitay’ca onanmistir. Genel olarak bah-
setmek gerekir ki Teblig'in 8. maddesinin

21. bendi uyarinca yabanci para tUzerinden
veya yabanci paraya endeksli olarak sozles-
me bedeli kararlastirilamayan durumlarda
akdedilecek sozlesmeden dogacak borgla-
rin ifasina yonelik olarak duzenlenecek kiy-
metli evraklarin bedelleri yasak kapsamina
alinmigtir,

“(21) Bu madde uyarinca sézlesme bedeli
ve bu sézlesmelerden kaynaklanan diger
odeme yukumlalukleri doviz cinsinden
veya dovize endeksli olarak kararlastirilama-
yan sozlesmeler kapsaminda duzenlenecek
kiymetli evraklarda yer alan bedellerin déviz
cinsinden veya dévize endeksli olarak belir-
lenmesi mamkuan degildir. Ancak, 32 sayili
Kararin Gegici 8 inci maddesinin yardrluge
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Communiqué, the prices of negotiable in-
struments to be issued for the performance
of the obligations arising from the contract
to be concluded in cases where the contract
price cannot be agreed in foreign currency
or indexed to foreign currency are included
within the scope of the prohibition?.

“(21) Pursuant to this article, it is not possi-
ble to determine the prices in foreign cur-
rency or indexed to foreign currency in the
negotiable instruments to be issued within
the scope of contracts where the contract
price and other payment obligations arising
from these contracts cannot be determined
in foreign currency or indexed to foreign
currency. However, negotiable instruments
within this scope, which were issued and put
into circulation before the effective date of
Provisional Article 8 of Decree No. 32, are
exempt from the provision of the said provi-
sional article”.

Exceptions were listed in the second sen-
tence. However, in the case in the decision
of the Court of Cassation, it was not men-
tioned that there was a contract between
the parties in foreign currency or indexed to
foreign currency, and the lawsuit was filed
based solely on the determination of the
bond price in foreign currency and there-
fore the lawsuit was dismissed. Because
there is no provision in the legislation stat-
ing that negotiable instruments cannot be
issued directly in foreign currency:

“..Within the scope of Article 4/g of the Pres-
idential Decree No. 32 on the Protection of
the Value of Turkish Currency and the com-
muniqué issued within the scope of the pro-
visional Article 8 of the same decision and
the communiqué on the amendment of this
communiqué and within the framework of
the above-mentioned articles of law, there
is no legislation preventing the parties from
issuing a bill of exchange in foreign curren-
cy and placing this bill of exchange in the
proceeding, the bond on which the pro-
ceeding is based has legal elements, and
there is no procedural and legal violation in
the enforcement proceeding specific to the
bills of exchange initiated against the debt-
or..”(12. HD., E. 2022/7737 K. 2023/179 T.
12.1.2023).

girdigitarihten dnce dizenlenmis ve dolasi-
ma girmis bulunan bu kapsamdaki kiymetli
evraklar anilan gecici madde hukmunden
istisnadir”.

ikinci cumlede de istisna haller sayilmistir.
Ancak Yargitay kararindaki durumda taraflar
arasinda dovizle veya dovize endeksli olarak
sozlesme bulundugundan bahsedilmemis
olup salt bono bedelinin yabanci para Gze-
rinden belirlenmesine dayali olarak dava
acilmis ve bu sebeple dava reddedilmistir.
Zira mevzuatta dogrudan yabanci para Uze-
rinden kiymetli evrak duzenlenemeyecedi-
ne dair hukim bulunmamaktadir:

“..Turk Parasinin Kiymetini Koruma Hakkin-
da 32 Sayili Cumhurbagkanligi Kararinin 4/g
maddesi ve ayni kararin gegici 8. maddesi
kapsaminda cikartilan teblig ve bu tebligde
degisiklik yapilmasi hakkindaki teblig kap-
saminda ve az yukarida belirtilen yasa mad-
deleri ¢cercevesinde taraflarin yabanci para
cinsinden kambiyo senedi dizenlemelerini
ve bu kambiyo senedini takibe koymalarini
engelleyen bir mevzuat bulunmadigi, takip
dayanadi bononun yasal unsurlari tasidigi,
bor¢lu hakkinda baslatilan kambiyo senet-
lerine 6zgd icra takibinde usul ve yasaya ay-
kiri bir yon bulunmadigindan...” (12. HD., E.
2022/7737 K. 2023/179 T. 12.1.2023).

C. Analysis in terms of Lease
Agreements

The prohibition on the conclusion of con-
tracts in foreign currency introduced with
the amendment of the Decree regulates
many types of contracts. However, some
types of contracts are more common in
the practice of the Court of Cassation. The
application of the Decree in terms of lease
agreements constitutes the majority deci-
sions of the Court of Cassation.

In the context of Decree No. 32, lease agree-
ments are classified within themselves and
are not included within the scope of the
prohibition as a whole. Namely, it is pro-
hibited to determine the price and other
obligations of the agreements in foreign
currency for immovable leases. However,
pursuant to paragraph 10 of Article 8 of the
Communiqué, it is possible to determine
the contract price and other obligations
arising from the contract in foreign curren-
cy or indexed to foreign currency for mov-
able leases, except for vehicle leases. In this
respect, it should be noted that the lease
agreements in the Court of Cassation deci-
sions to be examined below are immovable
lease agreements.

Pursuant to the regulation introduced by
the second paragraph of Article 8 of the
Communiqué, the contract price and other
contractual obligations in real estate leas-
ing transactions cannot be determined in
foreign currency or indexed to foreign cur-
rency. In this respect, the provisional Article
8 of the Decree stipulates that the adapta-
tion shall be made within 30 days from the
effective date®. How the adjustment will be
made is specified in paragraphs 29 and 30
of Article 8 of the Communiqué. This matter
is explained within the context of the Com-
muniqué’s provisions in a great ruling from
the Court of Cassation that demonstrates
how the adjustment will be made:

“..In Article 1 of the section titled “Special
Conditions” of the lease agreement, which
was concluded between the parties on
01/02/2014 and whose performance con-
tinues as of the date of the lawsuit; At the
end of the first five years, the rental fee will
be paid annually in TL equivalent to net
$120,000 per year.”, it is obligatory to rede-
termine this rental fee, which is determined
in foreign currency indexed, according to
Turkish Lira, and since the parties to the
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C. Kira Sozlesmeleri Bakimin-
dan inceleme

Karar'in degistirilmesi ile birlikte getirilen
dovizle s6zlesme kurma yasagi bircok soz-
lesme turu bakimindan duzenleme getir-
mektedir. Ancak Yargitay uygulamasinda
bazi s6zlesme tipleri daha yaygindir. Kira
sozlesmeleri bakimindan Karar’in uygulan-
masi Yargitay kararlarinda cogunlugu olus-
turmaktadir.

32 sayili Karar baglaminda kira s6zlesmele-
ri kendi icinde tasniflenmistir ve bir battun
olarak yasak kapsamina alinmamistir. Séyle
ki tasinmaz kiralarinda s6zlesmelerin bedel
ve diger yukumluluklerinin yabanci para
cinsinden kararlastirilmasi yasaklanmistir.
Ancak Teblig'in 8. maddesinin 10. fikrasi
uyarinca tasit kiralari haricinde menkul ki-
ralari i¢in s6zlesme bedelinin ve s6zlesme-
den kaynaklanan diger yukumluluklerin
doviz cinsinden veya dovize endeksli olarak
kararlastirllmasi mumkundur. Bu bakimdan
asagida incelenecek Yargitay kararlarinda-
ki kira s6zlesmelerinin tagsinmaz kira sozles-
mesi oldugu ayrica belirtilmelidir.

Teblig’'in 8. maddesinin ikinci fikrasi ile
getirilen duzenleme uyarinca gayrimenkul
kiralama islemlerinde so6zlesme bedeli ve
sozlesmeden kaynaklanan diger yakumlu-
lukler doviz cinsinden veya dovize endeksli
belirlenemez. Bu bakimdan Karar'in gegici
8. maddesinde yururlukten itibaren 30 gun
icinde uyarlamanin yapilacagi 6ngorulmus-
tar. Uyarlamanin nasil yapilacagi ise Teb-
lig'in 8. maddesinin 29 ve 30. fikralarinda
belirtilmistir®. Uyarlamanin nasil yapilaca-
gini gosteren 6rnek niteliginde bir Yargitay
kararinda da bu husus Teblig huktmleri
cercevesinde aciklanmistir:

“..taraflar arasinda 01/02/2014 tarihinde
akdedilen, dava tarihi itibariyle ifasi devam
etmekte olan kira sozlesmesinin “Ozel Sart-
lar” baslikli kisminin 1 inci maddesindeki;
ilk bes yil bitiminde kira bedelinin yillik net
120.000 $ karsiligi TL yillik olarak 6dene-
cektir.” seklinde doévize endeksli olarak
belirlenen bu kira bedelinin Turk Lirasina
gore yeniden belirlenmesinde zorunluluk
olmakla s6zlesme taraflarinca bu konuda
mutabakata varilarak yeniden belirleme ya-
pilmadigindan ilk derece mahkemesince
yukarida belirtilen ilgili mevzuat hakumleri
uyarinca degerlendirme yapilip gerekirse
alaninda uzman bilirkisi raporu alinmak
suretiyle s6zlesmede dovize endeksli ola-
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contract have not made a redetermination
by reaching an agreement on this issue,
the court of first instance should make an
evaluation in accordance with the provi-
sions of the relevant legislation mentioned
above and, if necessary, by obtaining an
expert report in the field, a decision should
be made by redetermining the rental fee de-
termined in foreign currency indexed in the
contractin Turkish currency to be valid as of
01/02/2019, while the court of first instance
should make a decision by redetermining
the rental fee determined in foreign curren-
cy indexed in the contract in Turkish curren-
cy to be valid as of 01/02/2019, but ruling to
dismiss the case with incomplete examina-
tion.."(3. HD., E. 2021/1139 K. 2021/11528
T. 16.11.2021).

As a result, the Court of Cassation reversed
the decision of the Court of First Instance
as the adaptation, which should have been
made within 30 days, was not made in the
concrete case and stated that if the adapta-
tion is not made, the adaptation should be
made by means of an expert in the lawsuit
filed for the determination of the rent.

Apart from the adaptation, it is also neces-
sary to examine the determination of the
scope of the prohibition in terms of the
person. In another decision, the Court of
Cassation upheld the decision of the Re-
gional Court of Justice, which examined
the scope of the application of the Decree
in terms of person and, as a result of the
examination, decided that the parties were
within the scope of the exception and were
not subject to the prohibition of concluding
contracts in foreign currency or indexed to
foreign currency'®:

“..the sole shareholder of the defendant
tenant company is ...Tasimacilik Hizmetleri
Ltd. Sti., ... the record shows that the share-
holders of ...Tasimacilik Hizmetleri Ltd.
Sti. are ...International Limited and Fratel-
li... .. S.A., that the entire capital of the
lessee company in the issue of .... dated
28.08.2019 and 11.10.2022. International
Transportation Ltd. Sti, and the sharehold-
ers of thiscompany are.... ... SPA and Fratelli
...... S.A., therefore the lessee company is
within the scope of the exemption regulat-
ed in paragraphs 3 and 19 of Article 8 of the
Communiqué...” (12.HD., E. 2022/13113 K.
2023/1751 T. 16.3.2023).

rak belirlenen kira bedelinin 01/02/2019
tarihinden gecerli olmak Uzere Turk parasi
cinsinden yeniden belirlenmesi suretiyle bir
karar verilmesi gerekirken, eksik incelemey-
le davanin reddine hukmedilmesi.."(3. HD.,
E. 2021/1139 K. 2021/11528 T. 16.11.2021).

Sonug olarak 30 gun i¢inde yapilmasi ge-
reken uyarlamanin somut olay bakimindan
yapilmamis olmasi Uzerine Yargitay, ilk De-
rece Mahkemesi'nin Kararini bozmus ve
uyarlama yapilmamasi halinde kiranin tes-
piti amaciyla acilan davada uyarlamanin
bilirkisi vasitasiyla yapilmasi gerektigini
soylemistir.

Uyarlamanin yapilmasindan ayri olarak ya-
sagin kapsaminin belirlenmesinin kisi ba-
kimindan incelenmesi de gerekmektedir.
Bir diger kararinda ise Yargitay, Karar'in kisi
bakimindan uygulanmasi'® kapsaminda in-
celeme yapan ve inceleme sonucunda ta-
raflarin istisna kapsaminda olduklarina ve
dovizle veya dovize endeksli olarak yabanci
para Uzerinden s6zlesme akdetme yasagina
tabi olunmadigina dair verilen Bolge Adliye
Mahkemesi kararini onamistir:

“..davali kiraci girketin tek pay sahibinin
...Tasimacilik Hizmetleri Ltd. Sti. oldugu, ...
alinan kayitta ...Tasimacilik Hizmetleri Ltd.
Sti’nin ortaklarinin ...international Limited
ve Fratelli ... ... S.A. oldugu, kiraci sirketin
....’nin 28.08.2019 ve 11.10.2022 tarihli sa-
yisinda sermayesinin tamaminin... Ulusla-
rarasi Tagimacilik Ltd. Sti>ne ait oldugu, bu
sirketin ortaklarinin da ... ... SPA ve Fratelli
...... S.A. oldugu, dolayisiyla kiraci sirketin
Tebligin 8. maddesinin 3. ve 19. fikralarinda
duzenlenen istisna kapsaminda bulundu-
gu..” (12. HD., E. 2022/13113 K. 2023/1751
T. 16.3.2023).

D. Exemptions

Although the Decree and the Communiqué
issued by the Ministry prohibit the conclu-
sion of contracts in foreign currency in some
cases, receivables arising from previously
concluded contracts are not included in
the scope of the prohibition. Paragraph 31
provides exceptions for circulation of nego-
tiable instruments, overdue receivables and
deposits. Considering the strict stance of the
Court of Cassation on this issue, it may be in-
terpreted that even the good faith transferee
of negotiable instruments issued in violation
of the prohibition will not be protected".

Pursuant to the last paragraph of Article
8 of the Communiqué, “collected or over-
due receivables, deposits given within the
scope of real estate lease agreements and
negotiable instruments put into circulation
within the scope of the performance of the
agreements” are excluded from the scope
of the prohibition. However, the adaptation
obligation still continues in terms of the con-
tracts concluded. In a decision of the Court of
Cassation, which was reversed by the Court
of Cassation by stating that enforcement pro-
ceedings can be initiated based on overdue
receivables arising from the contract price
agreed in foreign currency or indexed to for-
eign currency, because overdue receivables
are not included in the scope of the prohibi-
tion and therefore, it is not necessary to con-
sider a situation that protects public order,
the following statements are stated:

“..In the concrete case, it is understood
that the rent amounts for the period dated
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D. istisnalar

Karar ve Bakanlikga duzenlenen Teblig kap-
saminda bazi durumlarda yabanci para cin-
sinden s6zlesme kurulmasi yasaklanmig olsa
da 6nceden akdedilen s6zlesmelerden kay-
nakli dogan alacaklar yasak kapsamina da-
hil edilmemistir. 31. fikrada yer alan kiymetli
evrakin dolasima girmesi, gecikmis alacak ve
depozito istisnalar belirtilmistir. Bu hususta
Yargitay'in kati tutumu degerlendirildiginde
yasaga aykirn olarak duzenlenmis kiymetli
evraki iyi niyetle devralanin dahi korunma-
yacagi seklinde bir yorum yapilabilecektir'.

Teblig'in 8. maddesinin son fikrasi uyarinca
“tahsili yapilmis veya gecikmis alacaklar ile
gayrimenkul kira sézlesmeleri kapsaminda
verilen depozitolar ve sézlesmelerin ifasi
kapsaminda dolasima girmis kiymetli evrak-
lar” yasak kapsamindan c¢ikarilmistir. Ancak
yapilan sozlesmeler bakimindan uyarlama
yukamlulugu hala devam etmektedir. Yargi-
tay’'in, yabanci para Gzerinden veya yabanci
paraya endeksli olarak kararlastirilmis soz-
lesme bedelinden dogmus gecikmis alaca-
¢a dayali olarak icra takibi yapilabilecegini
zira gecikmis alacaklarin yasak kapsamina
alinmadigini ve bu sebeple kamu duzenini
koruyucu birdurumun gézetilmesi gerekme-
digini ifade ederek bozdugu bir kararinda su
ifadeler gegmektedir:

“..Somut olayda; alacakl tarafindan 01.01.
2017 ve 01.01.2018 faiz baslangi¢ tarihli
yillik pesin 6denmesi gereken kira bedelle-
rinin talep edildigi, davali tarafindan takibe
dayanak kira sézlesmesindeki imzaya ayrica
ve acikca itiraz edilmedigi icin taraflar arasin-
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10 Turk Parasi Kiymetini Koruma
Hakkinda 32 Sayili Karar Cergevesin-
de Doviz ile S6zlesme Yapma Yasagi
ve Sozlesmelerin Uyarlanmasi, Murat
Topuz, 01.01.2019, s. 94.

11 Turk Parasi Kiymetini Koruma
Hakkinda 32 Sayili Karar Cergevesin-
de Doviz ile S6zlesme Yapma Yasagi
ve Sozlesmelerin Uyarlanmasi, Murat
Topuz, 01.01.2019, s. 42.

2024 SUMMER



ARTICLES

PART 14

FOOTNOTE

12 Dovizile islem Yasagina Aykinligin
Sonuglari, Bagtur Law Firm, 22.03.2023.

GS| ARTICLETTER

DECREE NO.32 DECISION ON THE PROTECTION OF THE VALUE OF
TURKISH CURRENCY AND RECENT JUDICIAL COURT PRACTICES

01.01.2017 and 01.01.2018 are in the nature
of overdue receivables, considering the fact
that the rent amounts to be paid in advance
0on 01.01.2017 and 01.01.2018 are demand-
ed by the creditor, the underlying lease agree-
ment between the parties has become final
in terms of the said follow-up since the defen-
dant has not objected to the signature in the
lease agreement based on the follow-up sep-
arately and explicitly, and the arrangement
that the rent amount will be paid on January
1 of each year and in advance according to
this agreement, it is understood that the rent
amounts forthe period dated 01/01/2017 and
01/01/2018 subject to follow-up are in the
nature of overdue receivables....” (12. HD,, E.
2021/9299 K. 2021/9545 T. 2.11.2021).

I1l. DECISIONS OF THE
CRIMINAL COURTS IN
TERMS OF THE IMPLE-
MENTATION OF DECREE
NO. 32

The application of the Decision by the Crim-
inal Chambers generally raises the issue of
opposition to the Law on the Protection of
the Value of Turkish Currency, and appeals
against administrative fines imposed for this
reason are decided. However, the fines aris-
ing from this opposition arise from different
provisions and are not centred on a single
issue similar to the Civil Chambers. In this
respect, for each decision, an explanation
on the subject will be given, provided that
it is not duplicated, and then the parts to be
considered in the decisions will be shown.

In general, the focus of the decisions is on the
repatriation of export proceeds and the trans-
portation of Turkish Lira abroad. Notification
obligations and other obligations are gener-
ally mentioned in the relevant decisions.

A. Exportation of Foreign Cur-
rency and Turkish Lira and
Notification

Pursuant to the Communiqué issued in the
context of Decree No. 32, Article 4 stipu-
lates the obligation of notification for the
exportation of foreign currency in excess of
a certain amount, and further stipulates that
making false and misleading statements will
be reported to the Public Prosecutor’s Of-
fice as a violation of the Law and action will
be taken accordingly. In terms of the fines to

daki dayanak kira sézlesmesinin s6z konusu
takip bakimindan kesinlestigi ve bu sézlesme-
ye gore kira bedelinin her yil 1 Ocak gunu ve
pesin olarak 6denecedine dair diizenlenme
dikkate alindiginda, takip konusu01/01/2017
ve 01/01/2018 tarihli déneme ait kira bedel-
lerinin gecikmis alacak niteliginde oldugu
anlasilmaktadir...” (12. HD., E. 2021/9299 K.
2021/9545 T. 2.11.2021).

I11. 32 SAYILI KARARIN
UYGULAMASI BAKIMIN-
DAN CEZA DAIRELERI-
NiN KARARLARI

Karar'in Ceza Daireleri tarafindan uygulan-
masi kisminda genel olarak Turk Parasi Kiy-
metini Koruma Hakkinda Kanun’a muhalefet
gundeme gelmekte olup, bu sebeple kesilen
idari para cezalarina yonelik itirazlar karara
baglanmaktadir. Ancak bu muhalefetten
kaynakli cezalar farkli hukimlerden kaynak-
lanmakta olup Hukuk Dairelerine benzer se-
kilde tek bir konu Uzerinde toplanmamakta-
dir. Bu bakimdan her bir karar icin mukerrer
olmamak kaydiyla konuya iliskin aciklama
verilecek ardindan kararlarda dikkat edilmesi
gereken kisimlar gosterilecektir.

Genel olarak kararlarin odagi yurda ihracat
bedellerinin getirilmesi ve yurt digina Turk
Lirasinin tasinmasi hususundadir. ilgili ka-
rarlarda bildirim yukamlulukleri ve diger yu-
kumluluklerden genel olarak bahsedilmistir.

A.Do6vizin ve Turk Lirasinin
Yurt Disina Cikarilmasi ve
Bildirim

32 sayili Karar baglaminda cikarilan Teblig
uyarinca 4. maddede belirli miktari asan
dovizlerin yurtdigina ¢ikarilmasinda bildirim
zorunlulugu éngorulmustur ve ayrica yalan
ve yaniltici beyanda bulunmanin Kanuna
muhalefet olarak Cumhuriyet savciliklarina
bildirilecegi ve bu dogrultuda islem yapi-
lacagr duzenlenmistir. Anilan duzenleme
uyarinca kesilecek cezalar bakimindan idari

be imposed under the aforementioned reg-
ulation, it should be noted that while calcu-
lating the amount of the administrative fine,
action should be done for any percentage
that exceeds the restriction. The relevant
Court of Cassation decision in this regard
is as follows:

“..The misdemeanor resulted in the seizure
of 10.000 Euros and 20.000 US dollars. Ac-
cording to the aforementioned regulation,
an administrative fine should be imposed
on the Turkish lira equivalent of 20.000 US
dollars exceeding the amount not subject
to declaration, without considering that the
decision to reject the objection to the admin-
istrative sanction decision imposed on the
total amount of foreign currency seized in
writing instead of accepting it in the afore-
mentioned aspect should also reflect this
fact..” (7.CD., E. 2021/20751 K. 2021/16 387
T. 22.11.2021).

Pursuant to Article 3/5 of the communiqué
on the decree numbered 32, the obligation
to notify the Customs Authorities in terms
of taking Turkish Lira out of the country has
been mentioned, and in addition to this, if
this transaction is carried out for the bene-
fit of a legal entity, it is envisaged that the
legal entity will also be fined. In this regard,
it is also stated in Article 15/2 of the Law on
Misdemeanours that if the misdemeanour
is committed repeatedly, a fine will be im-
posed again for the same act'2. However,
the Court of Cassation stated that if it can-
not be determined that the fact of being
taken out of the border is done separately,

32 SAYILI TURK PARASI KIYMETINI KORUMA HAKKINDA
KARARA iLiSKIN SON DONEM YARGITAY UYGULAMALARI

para cezasi tutari belirlenirken yasagin Uze-
rinde kalan kismiicin islem yapilmasi gerek-
tigi unutulmamalidir. Bu yondeilgili Yargitay
karari su sekildedir:

“..10.000 Avro ve esitini asan doéviz ¢ikigla-
rinda beyan zorunlulugu bulundudu, ka-
bahatlinin tzerinde 10.000 Avro ve 20.000
Amerikan dolari ele gecirilmis oldugu anilan
duizenleme uyarinca beyana tabi olmayan
miktari asan 20.000 Amerikan dolarinin
kabahat tarihi itibariyle Turk lirasi karsiligi
uzerinden idari para cezasi uygulanmasi
gerektigi gézetilmeden ele gecen toplam
doviz miktar1 Gzerinden uygulanan idari
yaptirim kararina yonelik itirazin anilan yo-
nayle kabula yerine yazili sekilde reddine
karar verilmesinde...” (7. CD., E. 2021/20751
K. 2021/16387 T. 22.11.2021).

32 sayili karara iligkin tebligin 3/5 maddesi
uyarinca Turk Lirasini yurt digina ¢ikarma
bakimindan Gumruk idarelerine bildirim yu-
kamlulugunden bahsedilmis olup, buna ek
olarak bu islemin tuzel kisi yararina gergek-
lestirilmesi halinde tuzel kisiye de ceza ve-
rilmesi dGngoéralmustur. Bu hususta mukerrer
olarak kabahatin islenmesi halinde ayni fiile
iliskin tekrar ceza kesilecegi de Kabahatler
Kanunu'nun 15/2. maddesinde de belirtil-
mistir. Ancak Yargitay kararinda sinir disina
cikarilma olgusunun ayri ayri yapildiginin
tespit edilememesi durumunda kabahatli
lehine yorum yapilmasi gerektiginden bah-
sedilmigtire:

“..Kabahatli hakkinda Gaziantep Cum-
huriyet Bassavciliginca, her bir islem icin

MAKALELER
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12 Doviz ile islem Yasagina Ayki-
rilgin Sonugclari, Bagtur Law Firm,
22.03.2023.

13 Ayni dogrultuda diger Yargitay
Kararlari (19. CD., E. 2019/29893 K.
2021/1889 T. 22.2.2021), (19. CD.,
E. 2019/29104 K. 2019/15726 T.
17.12.2019).
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it should be interpreted in favour of the mis-
demeanour™:

“..The Gaziantep Chief Public Prosecu-
tor’s Office has imposed an administrative
sanction of 2.336.000,000,00 Turkish liras
on the misdemeanor; this sanction includes
an administrative fine of 3.000,00 Turkish
liras for each transaction and a notification
fee of 14,00 Turkish liras each. However, if it
cannot be demonstrated that all of the funds
subject to multiple receipts issued on the
same date, Esas No 2021/15823, were taken
out of the border with each passenger indi-
vidually, then the misdemeanor should be
interpreted favorably and a sanction should
be imposed once on the same dated receipts,
while sanctions should be imposed separate-
ly on each ofthem....” (7. CD., E. 2021/15823
K. 2021/15374 T. 23.11.2021).

In another decision of the Court of Cas-
sation in the same direction, it was stated
that the administrative fine should be im-
posed only for the part that is not brought
into the country and that the imposition of
an administrative fine over the entire export
value would be contrary to the Law: (7. CD.,
E.2021/31922 K. 2022/1814 T. 27.1.2022) In
addition, the Court of Cassation emphasized
that the bank should be specifically asked
for confirmation regarding the repatriation
of the amounts:

“Since it is understood with the export price
acceptance document dated 20/09/2021
and serial number 0000400629 belonging to
QNB Finansbank A.S. Mersin Branch, which
is presented in the annexes of the objection
petition of the misdemeanor attorney dated
21/09/2021 and the petition for reversal in
favor of the law dated 19/10/2021, it is nec-
essary to make a decision according to the
result by asking the relevant bank branch to
confirm the authenticity and content of the
export price acceptance document in ques-
tion.” (7. CD., E. 2022/4154 K. 2022/11932
T. 12.9.2022).

As another issue, the principles of the for-
eign trade regime of precious metals, stones
and goods are regulated in the context of
Decree No. 32, and in accordance with the
principles specified in Article 7, notification
to the Customs Authorities is mandatory for
standard unprocessed and non-standard un-
processed gold. In this case, it is emphasized
that it is clear that gold cannot be imported
without declaration to the Customs Author-

3.000,00°%er Turk lirasi idari para cezasi ve
14,00%er Turk lirasi tebligat tcreti olmak
lizere 2.336.000,00 Turk lirasi idari yapti-
rnm uygulanmisg ise de; ayni tarihte dizen-
lenmis birden ¢ok makbuza konu Esas No:
2021/156823 paralarin her birinin manferit
olarak yolcu beraberinde sinir digina ¢ika-
rildigr hususunun ispatinin yapilamamasi
durumunda, kabahatli lehine yorum yapi-
larak ayni tarihli makbuzlara bir kez yapti-
nm uygulanmasi gerekirken, her birine ayri
ayri yaptinm uygulanmasinda...” (7. CD., E.
2021/15823 K. 2021/15374 T. 23.11.2021).

Ayni dogrultuda bir diger Yargitay Kararinda
da idari para cezasinin sadece yurda geti-
rilmeyen kisim i¢in kesilmesi gerektigi ihra-
cat bedelinin tamami Gzerinden idari para
cezasl uygulanmasinin Kanun'a aykiri ola-
cag! belirtilmistir: (7. CD., E. 2021/31922 K.
2022/1814 T. 27.1.2022) Ayrica Yargitay bu
konuda bedellerin yurda getirilmesine ilis-
kin teyit icin bankaya 6zel olarak sorulmasi
gerektigini vurgulamigtir:

“kabahatli vekilinin 21/09/2021 tarihli itiraz
dilekcesi ve 19/10/2021 tarihli Kanun ya-
rarina bozma dilekcesi eklerinde sunulan
QNB Finansbank A.S. Mersin Subesine
ait 20/09/2021 tarihli ve 0000400629 seri
numarali ihracat bedeli kabul belgesi ile
anlasildigindan, bahse konu ihracat bedeli
kabul belgesinin sithhat ve iceriginin teyidi
amacli ilgili banka subesinden sorularak
sonucuna gore karar verilmesi gerekir-
ken”( 7. CD., E. 2022/4154 K. 2022/11932
T. 12.9.2022).

Bir diger konu olarak kiymetli madenler, tas-
lar ve esyanin dis ticaret rejimi esaslari 32
sayili Karar baglaminda duzenlenmis olup,
7. maddede belirtilen esaslar uyarinca stan-
dartislenmemis ve standart digi islenmemis
altinlar bakimindan Gumruk idarelerine bil-
dirim zorunlu kilinmistir. Bu halde Gumruk
idarelerine beyan edilmeden altin ithal edi-
lemeyeceginin acik oldugu vurgulanmistir.
ilgili hususa yonelik Yargitay kararinda™:

“.. X-ray taramasi sonucunda supheli yo-
dunluga rastlanmasi tizerine aracta yapilan
aramada hurda altinlarin ele gectigi anlasi-
lan olayda; suca konu hurda altinlarin, Turk
Parasi Kiymetini Koruma Hakkinda 32 sayi-
1 Karar uyarinca gumrik idaresine beyan
edilmeden ulkeye ithal edilmesinin yasak
olmasi..” (CGK., E. 2017/1035 K. 2018/659
T. 18.12.2018).

ities™. In the decision of the Court of Cassa-
tion regarding the relevant issue:

“..In the incident in which scrap gold was
seized in the search made in the vehicle upon
finding suspicious density as a result of x-ray
scanning; the fact that the scrap gold sub-
ject to the crime is prohibited to be imported
into the country without being declared to
the customs administration in accordance
with the Decree No. 32 on the Protection of
the Value of Turkish Currency...” (CGK,, E.
2017/1035 K. 2018/659 T. 18.12.2018).

B. Bringing Export Fees to the
Country

Article 3/1 in accordance with the communi-
qué issued on export proceeds in the context
of Decree No. 32:

(1) The amounts related to export transac-
tions realized by Turkish residents shall be
transferred or brought directly and without
delay to the bank that intermediates the ex-
port following the payment of the importer.
The period for bringing the proceeds into
the country cannot exceed 180 days from
the date of actual export”.

In terms of the implementation of the Decree,
it is important to determine the fact of being
brought into the country. The case law of the
Court of Cassation regarding what needs to
be done in terms of determining the fact of
bringing into the country is as follows:

32 SAYILI TURK PARASI KIYMETINI KORUMA HAKKINDA
KARARA iLiSKIN SON DONEM YARGITAY UYGULAMALARI

B. ihracat Bedellerinin Yurda
Getirilmesi

32 sayili Karar baglaminda ihracat bedelle-
rine dair ¢ikarilan teblig uyarinca 3/1. mad-
dede:

“(1) Turkiye'de yerlesik kisiler tarafindan ger-
ceklestirilen ihracat islemlerine iligkin bedel-
ler, ithalat¢inin 6demesini muteakip dogru-
dan ve gecikmeksizin ihracata aracilik eden
bankaya transfer edilir veya getirilir. Bedelle-
rin yurda getirilme suresi fiili inrag tarihinden
itibaren 180 gunu gecemez.” denilmektedir.

Karar'in uygulanmasi bakimindan yurda
getirilme olgusunun saptanmasi 6nemlidir.
Yurda getirilme olgusunun tespit edilmesi
bakimindan yapilmasi gerekenlere dair Yar-
gitay ictihadi su yondedir:

“..idari yaptirrma konu edilen 09/11/2018
tarihli ve 18070100EX019691 sayili gim-

MAKALELER
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14 Ayni dogrultuda bir diger Yargi-
tay Karari (7. CD., E. 2021/29233 K.
2022/5818 T. 21.3.2022).
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“..Regarding the customs declara-
tion dated 09/11/2018 and numbered
180707100EX019691, which was subject to
administrative sanction, it is understood that
the entire amount of 76958,25 USD exports
was transferred to the account of the misde-
meanor company'’s account at the Vakiflar
Bank Désemealt branch on 19/02/2019,
and that the document numbered 170376
receipt, which is stated to belong to the said
bank branch, was submitted, accounting
records, bank records, etc., and the file to-
gether with the relevant documents should
be submitted to an expert in the field, and a
detailed and auditable expert report should
be obtained regarding whether the export
costs have been brought into the country in
accordance with the aforementioned regula-
tions, taking into account the contents of the
declaration of the misdemeanor attorney,
and a decision should be made as a result
of the examination to be made by obtaining
an expert report..” (7. CD., E. 2022/3545 K.
2022/12412 T. 22.9.2022).

IV. CONCLUSION

The amendments to Decree No. 32 intro-
duced by the regulation dated 13.09.2018
are important. This is because the rele-
vant regulation has introduced important
regulations in terms of contract types that
are frequently encountered in daily life. It
is obvious that a change that affects daily
life so much has a prominent place in ju-
dicial decisions. In general, the practice of
the Court of Cassation has become estab-
lished, and uniformity has been achieved.

ruk beyannamesine iliskin 76.958,25 USD
tutarli ihracata iliskin bedelin tamaminin
kabahatli sirkete ait Vakiflar Bankasi Dése-
mealti subesindeki hesabina 19/02/2019
tarihinde transfer edildigine iliskin s6z ko-
nusu banka subesine ait oldugu belirtilen
170376 fis sayili belgenin ibraz edildiginin
anlasilmasi karsisinda, kabahatliye ait tica-
ri defter, fatura, muhasebe kayitlari, banka
kayitlari vs. belgelerin temin edilerek, ilgili
belgelerle birlikte dosyanin alaninda uzman
bilirkisiye tevdii saglanip, kabahatli vekilinin
beyan icerikleri de dikkate alinarak anilan
duzenlemeler uyarinca ihracata ait bedelle-
rin yurt icine getirilip getirilmedigine iliskin
ayrintili ve denetime elverisli bilirkisi raporu
alinmasi suretiyle yapilacak inceleme sonu-
cuna karar verilmesi gerektigi gézetilme-
den..” (7.CD., E. 2022/3545 K. 2022/12412
T. 22.9.2022).

IV. SONUG

32 sayili Karar'a 13.09.2018 tarihli duzenle-
meyle getirilen degisiklikler 5Snem tasimakta-
dir. Zira ilgili duzenleme gunluk hayatta sik-
ca karsilasilan sézlesme tipleri bakimindan
onemli duzenlemeler getirmistir. Gunluk ha-
yati bu kadar etkileyen bir degisikligin yargi
kararlarinda 6nemli bir yer tuttugu asikardir.
Genel olarak getirilen duzenlemeile ilgili Yar-
gitay uygulamasi yerlesik nitelik kazanmis
olup yeknesaklik saglanmistir. Bu agidan
ornek vermek gerekirse 32 sayili Karar'a ilig-

In this regard, for example, it is no longer
discussed in judicial practice that the provi-
sions regulating contract prices in violation
of the Decision and Communiqué are sub-
ject to the sanction of final nullity regulated
in Article 27 of the TCO, as the regulation
introduced regarding Decree No. 32 is re-
lated to economic public order and should
be taken into consideration by the courts ex
officio. In addition to this, there are no case
law differences regarding how the adapta-
tion of contract prices previously agreed in
foreign currency or indexed to foreign cur-
rency will be made and which types of con-
tract prices are not included in the scope of
the prohibition.

Similarly, in terms of the decisions of the
Criminal Chambers, the decisions of the
Court of Cassation on issues such as the
imposition of an administrative fine due to
violation of the Law on the Protection of the
Value of Turkish Currency, the imposition
of a fine only for the part that is above the
prohibition, the fact of exportation must be
proven beyond doubt in case of repeated
misdemeanor, and how to determine the re-
patriation of export proceeds have become
established. As a result, Decree No. 32’s ex-
ecution has ensured legal predictability.
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kin getirilen duzenlemenin ekonomik kamu
duzenine iliskin oldugu ve mahkemelerce
re’sen dikkate alinmasi gerektigi Karar'a ve
Teblig’e aykirn olarak duzenlenen sézlesme
bedelleri ile ilgili hukumlerin TBK m. 27'de
duzenlenen kesin hukumsuzluk yaptinmina
tabiolacag artik yargi uygulamasinda tartisil-
mamaktadir. Bunun yani sira daha 6ncesinde
yabanci para Uzerinden veya yabanci paraya
endeksli olarak kararlastiriimis s6zlesme be-
dellerinin uyarlamasinin nasil yapilacagi ve
hangi tur sdzlesme bedellerinin yasak kapsa-
mina alinmadiginailiskin ictihat farkliliklarina
da rastlanmamaktadir.

Ayni sekilde Ceza Daireleri Kararlari baki-
mindan da Turk Parasi Kiymetini Koruma
Kanunu'na muhalefet sebebiyle idari para
cezasl uygulanirken yalnizca yasagin Uze-
rinde kalan kisim icin cezanin tesis edileceg;,
mukerrer olarak kabahatin islenmesi halinde
yurtdisina ¢ikarma olgusunun supheye yer
birakmayacak sekilde ispat edilmesi gerek-
tigi, ihracat bedellerinin yurda getirilmesinin
nasil tespit edilecegi gibi hususlarda Yargi-
tay'in kararlari yerlesik nitelik kazanmistir. Do-
layisiyla 32 sayili Karar'in uygulanmasi bag-
laminda hukuki 6ngorulebilirlik saglanmistir.
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Karar Cercevesinde Doviz ile S6zlesme Yapma Yasagi ve Sozlesme-
lerin Uyarlanmasi, 01.01.2019.

BAGTUR LAW FIRM, Doviz ile islem Yasagina Aykinligin Sonuglari,
22.03.2023.

ERKAN YETKINER/ TUFAN SEVIM, Yargitay 12. Hukuk Dairesi-
nin Doviz Cinsinden Soézlesme Duzenleme Kisitlamasina Dair Karari,
08.11.2023.

KULAGOGLU HUKUK BUROSU, Dovizle (Kira) Sozlesme Yapma
Yasagl, 2023.

BERFU YALCIN/ BEYZA BUYUKAGACCI, Turk Parasi Kiymetini
Koruma Hakkinda 32 Sayili Karara lliskin Teblig Kapsaminda Doviz
Cinsinden Ve Dévize Endeksli So6zlesmelerin Hukuki Durumunun
Degerlendirilmesi, 07.06.2022.

MAKALELER

2024 SUMMER



